
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

MCALLEN DIVISION 
 
YANIRA RODRIGUEZ & ALEJANDRO 
MARTINEZ, 
 
  Plaintiffs, 
 
v. 
 
STANDARD GUARANTY INSURANCE 
COMPANY, 
 
  Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

 
 
 
 
CIVIL ACTION NO.  
 
               JURY 
 
 
 
 

 
STANDARD GUARANTY INSURANCE COMPANY’S NOTICE OF REMOVAL 

 
1. Defendant Standard Guaranty Insurance Company (“Standard Guaranty”) files 

this Notice of Removal against Plaintiffs Yanira Rodriguez and Alejandro Martinez (“Plaintiffs”) 

as follows: 

I. COMMENCEMENT AND SERVICE 

2. The underlying lawsuit was commenced on February 19, 2016, when Plaintiffs 

filed their Original Petition (“Original Petition”) in the County Court at Law No. 7 of Hidalgo 

County, Texas, styled Cause No. CL-16-0722-G, Yanira Rodriguez & Alejandro Martinez v. 

Standard Guaranty Insurance Company.1   

3. Standard Guaranty was served on February 26, 2016.2 

4. Standard Guaranty filed an answer in state court on March 21, 2016.3 

5. This Notice of Removal is filed within thirty days of the receipt of service of 

process and is timely filed under 28 U.S.C. § 1446(b).4  This Notice of Removal is also filed 

1 See Exhibit B-1, Original Petition. 
2 See Exhibit A, Executed Process. 
3 See Exhibit B-2, Defendant’s Original Answer. 

1 
 

                                                 

Case 7:16-cv-00140   Document 1   Filed in TXSD on 03/24/16   Page 1 of 9



within one year of the commencement of this action, and is thus timely pursuant to 28 U.S.C. 

§ 1446(c). 

II. GROUNDS FOR REMOVAL 

6. Standard Guaranty is entitled to remove the state court action to this Court 

pursuant to 28 U.S.C. §§ 1332, 1441 and 1446 because this action is a civil action involving an 

amount in controversy exceeding $75,000.00 between parties with diverse citizenship. 

III. DIVERSITY OF CITIZENSHIP 

7. This is an action with complete diversity of citizenship between Plaintiffs and 

Defendant. 

8. Plaintiffs are citizens of Texas.5 

9. Defendant Standard Guaranty is a foreign insurance company.6 

10. No change of citizenship has occurred since commencement of the state court 

action.  Accordingly, diversity of citizenship exists among the proper parties. 

IV. AMOUNT IN CONTROVERSY 

11. In the Fifth Circuit, a defendant who is served with a pleading requesting an 

indeterminate amount of damages has two options.  The defendant may either remove the case 

immediately if it can reasonably conclude that the amount in controversy exceeds $75,000.00, or 

the defendant may wait until the plaintiff serves some “other paper” indicating that the amount in 

4 See Exhibit A, Executed Process; See Barrackman v. Banister, CIV.A. H-06-3622, 2007 WL 189378, at *2 
(S.D. Tex. Jan. 22, 2007) (“the time for removal runs from the receipt [of notice of service] by the named 
defendant after transmission from the statutory agent.”); Harmon v. Fleetwood Enterprises, Inc., SA-05-CA-
636-RF, 2005 WL 3068567, at *2 (W.D. Tex. Nov. 10, 2005) (acknowledging that service on a statutory agent 
is insufficient to trigger the removal period). 

5 See Exhibit B-1, Original Petition, at pg 2-3; Exhibit J-1, Accurint Report on Yanira Rodriguez, at page 1 
(demonstrating that Ms. Rodriguez has resided in Texas since 1997); Exhibit J-2, Accurint Report on Alejandro 
Martinez, at page 1 (demonstrating that Mr. Martinez has resided in Texas since 1997). 

6 See Exhibit I, Affidavit of Jim Kroll. 
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controversy exceeds that amount.7  If the defendant chooses to remove the case immediately, 

then the federal court may determine the amount in controversy by: (i) looking to the defendant’s 

removal papers or (ii) making an independent appraisal of the amount of the claim.8  In this 

Circuit, the amount in controversy is calculated by considering all potential damages.9  Here, 

Plaintiffs’ demand letter demonstrates that the amount in controversy exceeds $75,000.  

Additionally, the Court should disregard Plaintiffs’ nonbinding stipulation of damages. 

A. AVAILABLE FACTS PROVE THE AMOUNT IN CONTROVERSY EXCEEDS $75,000.  

12. If this Court makes an independent appraisal of the amount of Plaintiffs’ claims in 

this case or relies on Standard Guaranty’s removal papers, the Court will conclude that the 

amount in controversy exceeds $75,000.00.  On December 3, 2015, Plaintiffs served Standard 

Guaranty with a demand letter seeking $159,600.40 in damages (including economic damages of 

$123,458.05, 18% interest of $4,222.27, and attorney’s fees of $31,920.08).10  This amount does 

not include additional damages sought in the Original Petition, such as treble damages other 

exemplary damages and attorney’s fees incurred through trial.11  Here, Plaintiffs’ alleged treble 

7 See U.S.C. § 1446(b)(3); U.S.C. § 1446(c)(3)(A). 
8 Allan v. R & H Oil & Gas Co., 63 F.3d 1326, 1336 (5th Cir. 1995) (holding that “[a] court, in applying only 

common sense, would find that if the plaintiffs were successful in their punitive damages claim, they would 
collect more than [$75,000.]”); Marcel v. Pool Co., 5 F.3d 81, 84–85 (5th Cir. 1993) (holding that remand was 
properly denied where it was “facially apparent” from the complaint that damages could easily exceed the 
court's jurisdictional limits). 

9 U.S. Fire Ins. Co. v. Villegas, 242 F.3d 279, 284 (5th Cir. 2001) (relying on all potential damages to establish the 
threshold amount in controversy for diversity jurisdiction, including exemplary or punitive damages); St. Paul 
Reinsurance Co., Ltd v. Greenerg, 134 F.3d 1250, 1253 (5th Cir. 1998) (“Thus, in addition to policy limits and 
potential attorney's fees, items to be considered in ascertaining the amount in controversy when the insurer could 
be liable for those sums under state law are inter alia penalties, statutory damages, and punitive damages—just 
not interest or costs.”); St. Paul Reinsurance Co., Ltd. V. Greenberg, 134 F.3d 1250, 1253 (5th Cir. 1998) 
(“Thus, in addition to policy limits and potential attorney's fees, items to be considered in ascertaining the 
amount in controversy when the insurer could be liable for those sums under state law are inter alia penalties, 
statutory damages, and punitive damages—just not interest or costs.”). 

10 See Exhibit H, December 3, 2015, Demand Letter. 
11 See Exhibit B-1, Original Petition; Exhibit H, December 3, 2015 Demand Letter; U.S. Fire Ins. Co., 242 F.3d at 

284 (relying on all potential damages to establish the threshold amount in controversy for diversity jurisdiction, 
including exemplary or punitive damages); St. Paul Reinsurance Co., Ltd v. Greenberg, 134 F.3d 1250, 1253 
(5th Cir. 1998) (“Thus, in addition to policy limits and potential attorney's fees, items to be considered in 
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damages alone amount to more than $369,000.00.12  Furthermore, based on the claims asserted 

and the intricate issues involved, the amount of attorneys’ fees sought will greatly increase 

throughout the course of litigation.13  Accordingly, Plaintiffs’ Original Petition and estimate 

establish that the total amount in controversy in the action exceeds the sum of $75,000.00, and 

this Court has jurisdiction under 28 U.S.C. § 1332. 

B. PLAINTIFFS’ STIPULATIONS OF DAMAGES ARE IMPROPER. 

13. The Court should disregard Plaintiffs’ improper attempt to avoid federal 

jurisdiction by way of a nonbinding statement of damages.  Plaintiffs’ Original Petition included 

non-binding statements in the Petition that they are seeking “monetary relief of no more than 

$75,000.00.”14  Such statements fail to satisfy the requirements of a legally binding stipulation to 

prevent removal. 

14. Federal courts properly disregard monetary pleadings (similar to Plaintiffs’ 

Original Petition) in Texas for removal purposes because “the State practice…does not permit 

demand for a specific sum [and] permits recovery of damages in excess of the amount 

demanded.”15  In Noyola Judge Alvarez reviewed a similar non-binding stipulation of damages 

in a removal proceeding and stated: 

As recognized by the De Aguilar II Court, and asserted by State 
Farm in its response, Noyola’s allegations violated Texas law, 

ascertaining the amount in controversy when insurer could be liable for those sums under state law are inter alia 
penalties, statutory damages, and punitive damages—just not interest or costs.”). 

12 Id.  
13 St. Paul Reinsurance Co., Ltd., 134 F.3d at 1253 (stating that amount in controversy should include potential 

attorney’s fees incurred through trial).   
14 See Exhibit B-1, Original Petition. 
15 28 U.S.C. § 1446(c)(2)(A)(ii); Tex. R. Civ. P. 47 (addressing permissible claims for relief); Greenhalgh v. Serv. 

Lloyds Ins. Co., 787 S.W.2d 938, 941 (Tex. 1990) (Texas law permits post-verdict amendments to conform the 
amount of damages requested to that awarded by a jury); Wilson v. Hibu Inc., No. 3:13-CV-2012-L, 2013 
WL5803816 (W.D. Tex. October 28, 2013) (denying remand despite stipulation of damages, stating 
“[a]pparently, Plaintiff believes that this rule provides her a means to avoid federal jurisdiction, yet the plain 
language of the rule has no provision for a plaintiff limiting her damages to $75,000 or less.”); Noyola v. State 
Farm Lloyds, 7:13-CV-146, 2013 WL 3353963 (S.D. Tex. July 3, 2013) (same). 
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which prohibited plaintiffs from alleging a specific dollar amount 
of damages at the time the petition was filed.  These considerations 
inform the Court’s opinion that, instead of pleading a legitimate 
estimation of damages in this case, “[a]s a functional matter, 
plaintiff[ ][is] attempting to avoid federal jurisdiction.” As a result, 
the allegations fall within the statutory exception and precedential 
definition of “bad faith,” and the Court finds that the amount 
demanded in the complaint does not control the analysis.16 

Under the same circumstance, the Troiani, Court stated: 

When a plaintiff specifically limits his recovery in an attempt to 
avoid federal jurisdiction, his claim will not control if made in bad 
faith.  De Aguilar, 47 F.3d at 1409-10.  A plaintiff’s claim will be 
characterized as made in bad faith if it was made “with the 
knowledge that the claim is actually worth more, but also with the 
knowledge that [the plaintiff] may be able to evade federal 
jurisdiction by virtue of the pleading.”17 

“[I]f a defendant can show that the amount in controversy actually exceeds the jurisdictional 

amount, the plaintiff must be able to show that, as a matter of law, it is certain that he will not be 

able to recover more than the damages for which he has prayed in the state court complaint.”18  

This is achieved by the plaintiff “filing a legally ‘binding stipulation or affidavit’ with their state 

court complaint, stating that she affirmatively seeks less than the jurisdictional threshold and 

further stating that she will not accept an award that exceeds that threshold.”19  Plaintiffs have 

not filed any such binding stipulation or affidavit in this case. 

15. In this case, the Court should follow the above well-established law and disregard 

the Petition’s bad faith and non-binding stipulation of damages.  In the present case, Plaintiffs 

16 Noyola, 2013 WL 3353963, at *1-2 (ultimately denying Plaintiff’s Motion to Remand). 

17 Troiani v. Allstate Insurance Company, No. CIVA B-06-00067, 2006 WL 1851378, at *4 (S.D. Tex. July 3, 
2013) (ultimately, denying Plaintiff’s motion to remand despite Petition’s statement that he seeks “monetary 
and other relief not in excess of $70,000.”). 

18 De Aguilar v. Boeing Co., 47 F.3d 1404, 1411 (5th Cir. 1995). 
19 Washington-Thomas v. Dial Am. Mktg., Inc., EP-12-CV-00340-DCG, 2012 WL 5287043 (W.D. Tex. Oct. 23, 

2012) (quoting De Aguilar v. Boeing Co., 47 F.3d 1404, 1411–12 (5th Cir.1995)) (emphasis in original).  Such 
a standard is necessary because Texas courts permit post-verdict amendments to conform the amount of 
damages requested to that awarded by a jury.  Greenhalgh, 787 S.W.2d at 941. 
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did not submit a legally binding stipulation or affidavit limiting the amount in controversy below 

the jurisdictional minimum, but merely included a bad faith recitation of damages in their 

Petition.  Accordingly, the Original Petition and estimate establish that the total amount in 

controversy in the action exceeds the sum of $75,000.00, and this Court has jurisdiction under 28 

U.S.C. § 1332. 

V. VENUE 

16. Venue lies in the Southern District of Texas, McAllen Division, pursuant to 28 

U.S.C. §§ 1441(a) and 1446(a) because Plaintiffs filed the state court action in this judicial 

district and division. 

VI. CONSENT TO REMOVAL 

17. No Consent to Removal is necessary as Standard Guaranty is the only named 

defendant in this lawsuit. 

VII. NOTICE 

18. Defendant will give notice of the filing of this notice of removal to all parties of 

record pursuant to 28 U.S.C. § 1446(d).  Defendant will also file with the clerk of the state court, 

and will serve upon Plaintiffs’ counsel, a notice of the filing of this Notice of Removal. 

VIII. STATE COURT PLEADINGS 

19. Copies of all state court pleadings and orders are attached to this Notice of 

Removal. 

IX. EXHIBITS TO NOTICE OF REMOVAL 

20. Pursuant to Rule 81 of the Local Civil Rules for the Southern District of Texas, 

the following documents are attached to this Notice as corresponding numbered exhibits: 

A. All executed process in the case; 
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B. Pleadings asserting causes of action, e.g., petitions, counterclaims, cross 
actions, third-party actions, interventions and all answers to such 
pleadings; 

1. Plaintiffs’ Original Petition and Request for Disclosure; 

2. Standard Guaranty’s Original Answer; 

C. All orders signed by the state judge; 

D. The docket sheet; 

E. An index of matters being filed; 

F. A list of all counsel of record, including addresses, telephone numbers and 
parties represented; 

G. Civil Cover Sheet; 

H. December 3, 2015, Demand Letter; 

I. Affidavit of Jim Kroll;  

J. Affidavit of Jeremy A. Williams; 

1. Accurint Report on Yanira Rodriguez; 

2. Accurint Report on Alejandro Martinez. 

X. CONCLUSION 

WHEREFORE, Defendant, pursuant to the statutes cited herein, removes this action from 

the County Court at Law No. 7 of Hidalgo County, Texas to this Court. 

Dated:  March 24, 2016 

Respectfully submitted, 

EDISON, MCDOWELL & HETHERINGTON, LLP 
 
By:/s/  Bradley J. Aiken    

Bradley J. Aiken  
State Bar No. 24059361 
Federal Bar No. 975212 
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Phoenix Tower 
3200 Southwest Freeway, Suite 2100 
Houston, Texas 77027 
Telephone: (713) 337-5580 
Facsimile: (713) 337-8850 
brad.aiken@emhllp.com 
 
Attorney-in-Charge for Defendant  
Standard Guaranty Insurance Company. 

 

Of Counsel: 

 
Jeremy A. Williams  
State Bar No. 24090467 
Federal Bar No. 2639638 
EDISON, MCDOWELL & HETHERINGTON, LLP 
Phoenix Tower 
3200 Southwest Freeway, Suite 2100 
Houston, Texas 77027 
Telephone: (713) 337-5586 
Facsimile:  (713) 337-8850 
Jeremy.williams@emhllp.com  
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing has been served on the 24th 
day of March, 2016, on the following counsel of record by certified mail, return receipt 
requested: 

Krystal E. Garza 
Vicente Gonzalez 
V. GONZALEZ & ASSOCIATES, P.C. 
121 N. 10th St. 
McAllen, Texas  78501 
 

 

  
/s/ Bradley J. Aiken 

   Bradley J. Aiken  
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